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Any remarks during this webinar by
Scott Jameson are made in his
official capacity as a Senior
Counsel in the SEC's Division of
Investment Management but do not
necessarily reflect the views of the
Commission, the Commissioners,
or other members of the staff.
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Where We Stand Today

O O O @) o
Dec. 22, 2020 May 4, 2021 Sept. 19, 2022 Feb. 6, 2024 March 19, 2025
SEC Adopts Marketing Rule EXAMS Risk SEC Staff FAQ SEC Staff FAQs
the Marketing becomes Alert highlighting Issued: Issued:
Rule Effective Marketing Rule Subscription Extracts & Portfolio
focus areas Lines of Credit Characteristics
© e ¢ © O e o o ¢
Jan. 1, 2020 Nov. 4, 2021 Aug. 21, 2023 April 17, 2024 Dec. 16, 2025
Effective Date Marketing Rule First Marketing EXAMS Risk EXAMS Risk
for 2020 Edition Compliance Rule enforcement Alert sharing Alert sharing

of the GIPS
Standards

Date

action

Marketing Rule
observations

Marketing Rule
observations

January 15, 2026
SEC Staff FAQ
Issued:

Use of Model Fees



Net Performance: Actual vs. Model Fees

Net performance may be calculated by deducting:
 The actual fees a client or investor has paid or would have paid; or
A model fee if:

* Doing so would result in performance figures that are no higher than if the
actual fee had been deducted; or

« Equal to the highest fee charged to the intended audience to whom the
advertisement is disseminated



Net Performance: Footnote 590

Adopting Release FN 590

“If the fee to be charged to the intended audience
IS anticipated to be higher than the actual fees
charged, the adviser must use a model fee that
reflects the anticipated fee to be charged in order
not to violate the rule’s general prohibitions.”
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FAQ Prifigin

i = R
“The Commission noted in the adopting release that the general WS %’HL
prohibitions are intended to ‘provide appropriate flexibility and " N
regulatory certainty for advisers considering how to market their _%f "%
investment advisory services’ and [ijn applying the general N 2 s 5 =
prohibitions, an adviser should consider the facts and NS o~
circumstances of each advertisement.’ - - .
In the staff’s view, whether the use of actual fees violates : i 2 7
the general prohibitions depends on all of the facts and e S DS NS
circumstances of a specific advertisement, including, but o . »
not limited to, relevant disclosures. The staff’s view is that S, SN XYL
advisers may use various means to illustrate the effect of L, 2 Y N
. ici = [ == NN =S
differences bﬁtween actual fees and anticipated fees on W S
performance. :ﬁ% ,;{, &% . |
W T T I T
2 AT



Net Performance Presentations in Different Eras

What is permissible for an
adviser marketing a new
private fund (Fund VI)?

Fund VI
« Old Advertising Rule Fund V
 Footnote 590
Fund IV
« New FAQ
Fund Il
Fund II
Fund |

Year

2026

2022

2019

2014

2010

2008

Gross IRR Net IRR

N/A

20%

22%

24%

18%

14%

N/A

18%

18%

21%

15%

12%

Management Performance

Fee

2%

2%

2%

1.5%

1%

1%

Allocation

20%

20%

20%

15%

10%

10%




Is it Performance?

S —)
Maturity; Duration Yield Excess returns
Sharpe Ratio; Beta Alpha Sector returns
EBITDA; Earnings Growth Contribution Individual positions
(True) Attribution Max Drawdown TVPI; MOIC

If it's not performance, it's not hypothetical performance.
But always consider the specific facts and circumstances.
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Is it Hypothetical Performance?

—

Performance extracted

Index performance .
from a composite

“Track records” derived from
actual transactions across
multiple accounts

Net performance calculated
using model fees

Expressions of mathematical Simulations based on an
concepts investor’s experience

Performance derived from
model portfolios

Hypothetical backtests

Targets or projections

“Hypothetical performance means performance results that were not actually
achieved by any portfolio of the investment adviser.”
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Using Hypothetical Performance s TS IS
__% I|' ||.|I||I|II' _&Q‘% I:|| I||.|||I',| i o
. " - 5 = =z =iz
* Is the material an “A sement”? 5 z =97 ° 2
s the material a dverti W - a% %\:\\%
» Reporting (to existing clients) ' h
] o My <
» Market projections in white papers zs_%ﬂ{ff;ﬁ % b “"%&
== i . £ -
« Materials provided in response to an unsolicited request or to a private ’%\%‘* My W -~
fund investor in a one-on-one presentation
p ) iy, -;T:_‘-"E'-.‘x'\"'-. .u'l.:jll - _;;_:_ﬁ\’fﬁ?
« Who is the target audience? . g e:,f;,:h1 E %ME
. Wiy == 1=
» Written procedures “
SN |'I-'|'j|' — i _\"%Nflf
= = = =3
* Is it accompanied by appropriate disclosure? =; ;% % f;; ?’f‘,«%%
WS S ‘1'\\ ~
Do you have the necessary records?
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* Documenting your determinations = Z %_—_:_ Y= : :
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Documenting recipients
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